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Dealing	with	mentally	incompetent	trustees	

	
Start	

General	rules	
• Deputies	do	not	have	authority	to	act	for	P	in	a	trustee	role	(section	20(3)(c)	of	the	MCA	2005).	
• Delegation	of	trustee	powers	under	an	ordinary	power	of	attorney	does	not	survive	incapacity	(section	

25	of	the	TA	1925).	
• At	any	point,	an	application	can	be	made	to	ask	the	CoP	to	use	its	authority	under	section	18(j)	of	the	

MCA	2005.	
	
*	There	is	no	need	to	discharge	/	appoint	a	new	trustee	(section	22(3)	of	the	Law	of	Property	Act	1925).	
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Trustee	(or	their	PRs)	or	
attorney,	if	applicable,		to	
apply	to	CoP	for	permission	
to	appoint	/	discharge	
trustees	(section	36(9)	of	
the		TA	1925	/	PD	9G)	and	
vesting	

They	can	appoint	a	new	
trustee	in	writing	to	deal	
with	the	trust	in	place	of	
the	incompetent	trustee	
(section	36(1)	and	(4)	of	
the	TA	1925)	

	

Are	all	beneficiaries	
of	full	age	and	
capacity,	with	
absolute	interest?	

	

They	can	appoint	a	
deputy	or	attorney	as	
trustee	in	writing	(section	
20	of	the	TOLATA	1996)	

Are	some	beneficiaries	
of	full	age	and	capacity?		

	

Beneficiaries	can	apply	to	High	
Court	(section	41(1)	of	the	TA	
1925)	or	county	court	(section	
67	of	the	TA	1925)	to	remove	
and	appoint	a	new	trustee		

Does	P	have	a	beneficial	
interest	in	the	trust?		

	 	

Are	there	remaining	
competent	trustees	or	
persons	with	power	to	
appoint	new	trustees	or	
their	PRs?	

Yes	

Yes	

Is	there	a	registered	LPA	or	recent	EPA	
(made	post-1	March	2000	and	registered	
post-1	March	2001)	in	place?	

Yes	

Is	there	an	EPA	made	
pre-1	March	2000	and	
registered	pre-1	March	
2001	in	place?		

Use	it	(paragraph	
3	of	schedule	4	to	
the	MCA	2005)	

Yes	
No	

Yes	

Act	in	relation	to	land,	
capital	proceeds	of	
conveyance	of	land	or	
income	from	land?	

Yes	

Attorney	can	act	as	
trustee	(section	
36(6A)-(6B)	of	the	
TA	1925	and	section	
1	of	the	TDA	1999*),	
and	appoint	a	co-
trustee	if	needed	
(section	36(6)(b)	TA	
1925	and	section	7	
of	the	TDA	1999)	

Remaining	
competent	
trustees	or	persons	
with	power	to	
appoint	new	
trustees	or	their	
PRs?	

Yes	 No	

A	deputy	is	needed.	Deputy	or	
proposed	deputy	must	make	an	
application	to	CoP	to	use	
inherent	jurisdiction	to	appoint	
and	remove	trustees	(section	
54	of	the	TA	1925	/	PD	9G)	and		
vesting		

	

Interested	person	to	ask	CoP	to	
use	authority	under	section	
18(j)	of	the	MCA	2005.	
Permission	may	be	needed	
(rule	52	of	the	COPR	2007)	
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