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Jurisdiction why is it soimportant?

A The outcome of the case dependsmuch more on jurisdiction than on
applicableaw

A Thatis why the partieswill fight tooth and nail on jurisdictionalissuesin
courts



Jurisdictionof Englishcourts Trubor

L A W F I R M

Jurisdiction of English court

_ _ _ place ofdomicileof the Defendant
Service of a claim form in England L
n _ (general jurisdiction under
(traditional English rules) _
Brussels | Regulation)

forum non conveniens No place foforum non conveniens




5 ST Sy Komjcile @ the UK (natural persons)

A Art. 5 of the Brusselsl (Recast)Regulationprovidesthat personsdomiciledin a
Member State shall, whatever their nationality, be sued in the courts of that
Member State

A Anindividualis domiciledin the United Kingdomif and only ift
(a) heisresidentin the United Kingdom and

(b) the nature and circumstance®f his residenceindicate that he has a substantial
connectionwith the United Kingdom

A It is possiblefor a personto be domiciledin two countriesat the sametime. If the
defendantis domiciledin the UKunderthe UKlaw, then it doesnot matter is heis
alsodomiciledin Russiaunder Russiaaw

A The Defendantmay be a Russiarcitizen, have a registeredaddressin Russiape
Russiantax resident, and at the same time be domiciled in Englandfor the
purposesof jurisdictionof Englishcourts



5 ST Sy Komjcile @ the UK (natural persons)

A The relevant date for consideration of an
A YV R A DdoRidieid the date of issueof the
claimform

A A personwill be residentin Englandif it is for
him a settled or usual place of abode A
settled or usualplaceof abodeconnotessome
degreeof permanenceor continuity



Jurisdictionof Englishcourt under art. 5 of the Brusseld (Recast)

Regulation

The Defendant is likely to be resident in
England if his visits to England are:

wregular
wfrequert
wof substance

The Defendant is likelyot to be resident

In England if his visits to England are:

winfrequent
wintermittent

wgenerally fleeting
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High Tech International v Oleg Vladimirovich Deripaska TI’leOI:

[2006 EWHC3276(QB) s

The question was whether MDeripaskawas domiciled in England?

A The Defendant owned two valuable homes in England,his visits were
almostalwaysfor businesgurposesandwere describedasdflying visitse

A TheDefendantspend2-3 months a yearin Englandalsothe pattern of his
visitswasfragmented

A Residenceis not to be judged accordingto a @& y dzY 639 NES£Lid)
appropriateto addresshe qualityandnatureof the visitsinlj dzZS&a G A 2 y

A

G a Déripaska'svisits to Englandcan generally be classifiedas merely
ancillaryto the conductof hisRussiard dza A y Saa Sa ¢

The judge concluded that it would not be realist

to describe MDeripaskaas residing in England
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Cherneyw Deripaska 2007 EWH®@65(Comm)

The question was whether MDeripaskawas domiciled in England?

A Therewas no pattern to Mr 5 S NA& LJisits|td Edgland,savethat the
majority were one night staysand involved a constantflow of business
meetings

A & Lisi not a numbers game, although the numbers hardly support
Mr Cherney'sase Thed |j dzl 6f theiusebf the houseis, | think, equally
Important. In many ways its use by Mr Deripaskaresemblesthat of a
private hotel. It is infrequent, intermittent, and generally fleeting. The
househasthe characterof continuityandpermanenceits usedoesnotXe

The judge concluded that Mderipaskavas not

resident in England
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Bestolov v Povarenkin

[2017]EWHCL968 Comm)

A The Defendantwas resident and tax domiciled in Russiaat all material
times

A 5 S T Sy Rvifeyarid €héir children,who were educatedin England Jived
togetherin Englandat leastduringschoolterm time

A 5 S ¥ Sy Rikitg'td Bdlandwere to visit his wife and children, usually
twice a month (a distinct pattern in hisvisits) TheDefendantspent60 - 80
daysper yearin England Thejudge concludedthat his visitswere not out
of necessity(for businesgeasonssuchasbusinesaneetings) but a matter
of personal choice The Defendantalwaysstayedat a housein London,
whichwasownedby hiswife.

A 5 S T Sy Rifeyiad EKTier 1 Investor Visawhich entitled her and her
WR S LIS y(iRAudingthe€Defendanthimself)to temporary residencein
the UK
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Bestolov v Povarenkin

[2017]EWHCL968 Comm)

The judge concluded that
the Defendant was also
resident in England and that
Englandvasa settled and usual
placeof abodefor him
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"Why do they make such a big
deal about frozen assets?"

Search:
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What Is a freezing order?
Candy v Holyoake [2017] EWCA Civ 913 ,
L.

A fr eezi nguclearremneqy .

A anex parte(i.e., applied for without the other side knowing abou
the application) injunction that restrains a defendant from
disposing of or dealing with its assets

A can be made in respect of assets within the English jurisdiction
only or worldwide

A can be limited to: the value of the claim; a specific asset which |
a value that is equal to or greater than the value of the claim; or
unl i mited, encompassing all

A can be granted prior to court proceedings being issued, during 1
course of proceedings or after judgmevib{orola vUzan2017)

A can also be sought in support of arbitration proceedings

KiING & SPALDING



Who can a freezing order be made against~

A The freezing order can be obtained against a (potential) deferglgna person, a
company or a trustand/or third parties that hold assets on its behalf.

Kahlbetzer v VFX Financial Plc (unreported) Chancery Division, 24 August 2017
The applicant was granted a freezing order against the respondent who he alleged hax
taken US $1 million from him in an email fraud.

A A freezing order can even be made against an innocent recipient of funds transferred
them by a (potential) defendant in breach of an earlier freezing order.

Phoenix Group Foundation v Cochrane & Anor [2017] EWHC 418 (Comm)

A freezing order was made against a firm of solicitors who had received £2 million fgr
payment of their fees on the basis that there wapbdd arguable case that [the firm] was
not entitled to receive it from the true owner for the stated putpose and t ha
could therefore be reversed so as to make the money part of the pool of assets whig¢h
be amenable to execution of a judgment against the defendant and that to permit the f
to use the money would prejudice the [

KiING & SPALDING



What must the applicant show?

In order to be granted a freezing order, the applicant must satisfy the court that:

V The applicant has a cause of action (legal or equitable right) against the respondent.
V The English court has jurisdiction.

V The applicant has a good arguable case against the respondent.

V There are sufficient assets in existence.

V There is a real risk of dissipation of the assets.

The applicant must also provide full and frank disclosure of all relevant information, and an

undertaking in damages.

Ras AlKhaimah Investment Authority v Bestfort Development [2017] EWCA Civ 1014

|l t was held that the applicant must hav
that assets exist. The court rejected t
stated that it is not enough for the applicant to assert that the respondent is wealthy and
therefore have assets somewhere.

Candy v Holyoake [2017] EWCA Civ 92

The Court of Theenaustbe ahleallris, jutgedobjectively, that a future
judgment would not be met because of unjustifiable dissipation of@ssetsn dthetmlera t
possibility of a party using a complex corporate structure or corporate reorganisation to
dissipate assets, without more, does not equate to a risk of dissgpation

e
h €
mu

N
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What obligations does it Impose?

A The respondenimust not in any way disposeof, deal with or diminish the
valueof his/itsassets

A The applicantwill servethe freezingorderon any third partiesin control of
the respondent'sassets(e.g. banks) and, from the moment that they are
notified of the freezingorder, thesethird partiesowe a duty to the court to
complywith it andmustnot helpor permittherespondento breachts terms

A Ancillary orderscanbe maderequiringtherespondento:

i swear and serve on the applican
assets and giving the value, location and details of all such assets;

i sign a document authorising bank(s)/other third parties to disclose to t
applicant i1 nformation regarding

i« hand over his passpor £NNE AN <a
it be cross examined about his assets;
t del i ver up assets to
it make a payment into court.
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"I assure you, your honor, my client is not a flight risk.”
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What kinds of assets can be frozen?

All types of assets can be frozen,
Including:

A Bank accounts
A Shares and chose In action
A Financial instruments =77

A Cars, jets, property, jewellery
and artwork.

JSC BTA Bank v Ablyazov [2015] UKSC 64
The definition of assets includes proceeds of loan agreements t
which the respondent was a party.

KiING & SPALDING



Whi ch assets Obel onc

A All assets owned by the respondent directly, indirectly, legally, beneficially or otherwise
caught by a freezing order.

A The assets may be:

i n the respondent s own name,;

or some other, belong to the respondent alone;

be jointly owned,;

or held on trust by a third party f ol

NRC Holding Ltd v Danilitskiy and others [2017] EWHC 1431 (Ch)

A judgment debtor had purchased a property in the name of a company which, at the ti
he owned. He later sold the shares in the company to his daughter. The court held that
judgment debtor had acquired a beneficial interest in the property by way of a resulfing
trust when he purchased the property in the name of the company and that he subs¢qt
retained that beneficial interest such that the property counted as his asset.

KiING & SPALDING



Control

Assets owned by the respondent include any asset which he has the power, directly or
indirectly, to dispose of or deal with as it were his owrand the respondent will be
regarded as having such power if a third party hotdsontrols the asset in accordance
with the respondentods direct or iIindirec

JSC Mezhdunarodniy Promyshlenniy Bank v Pugachev [2017] EWHC 2426
Mr Pugachev had created certain trust S

~

of those trusts. The court heldtiiat The poi nt of the trust|s
assets to someone else, it was to hide his control of them. In other words Mr Pugachgv
intended to use the trusts as a pretence to mislead other people, by creating the appgal
that the property did not belong to him when really it did. The role of Protector was the

-

means by which control was to be exerdi
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Trust assets

A Freezing assets held on trust is only justifiable if there are propet
grounds for believing that the assets ostensibly held on trust in fe

belong to the respondent and should therefore be available to m:
judgment made against him.

JSC MezhdunarodniyPromyshlenniyBank v Pugachev [2015]
EWCA Civ 139

Mr Pugachevo0s I nterests undaer
held to be caught by the prohibition on dealing with assets, and
were subject to the disclosure orders in the freezing injunction|

KiING & SPALDING



Exceptions to the freezing order

A A freezing order does not prevent a defendant from spending
money on ordinary living expenses, legal fees, carrying out
ordinary business transactions, or paying debts as they fall due.

A If it iIs shown that the respondent has access to other funds in
excess of the value of the freezing order sought, the court may
grant an order without these exceptions.

KiING & SPALDING



Search and seizure orders

A An application for search and seizure orders can be made in par
with a freezing order.

A A search and seizure order requires a defendant to allow the
claimant's representatives to enter his home and office and to se
for and remove documents or materials, including phones, ipads
computers.

JSC Mezhdunarodniy Promyshlenniy Bank
v Pugachev [2016] EWHC 258 (Ch)

Mr Pugachev was in deliberate breach of a search order because
failed to deliver up, among other things, his iPad and mobile phol
He was also in breach because he delayed delivery up of the
passwords to his email accounts and a passport.

KiING & SPALDING



What are the consequences of breaching a freezing orde

© MAZIK ANDEZSON WIWW.ANDEZTOONS.COM

I prefer to think of it as a gated community.”
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A Fine, imprisonment or seizure of assets for contempt of court.

JSC Mezhdunarodniy Promyshlenniy Bank v Pugachev [2016] EWHC 258 (Ch)
Mr Pugachev was sentenced to 2 yearso|i
including failing to give information about assets, fleeing the jurisdiction, failing to deljve
up a passport and breaching the terms of a freezing order against him by selling 2 luxur
cars. Not all allegations of contempt were proved.
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