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syl pProfessional PR retires
from practice

Is it your intention to carry on as PR?

No Yes

Has the Testator died? Will you remain with the firm in another capacity
eg. Cor]sultant?

No Yes Yes No
| | L |

Create list of wills in Has Probate been

Wh'(::(:gggrmed obtained? » Ensure client has been notified

of change in status
| f 1 » Consider:

Consider succession No Yes » Distinction between

planning in each + professional advice and acting

case including simply as a fiduciary.

application to Court *  Whether subject to AML
of Protection where All partners You appointed by S.50 AJA 85 * Insurance position

testator no longer appointed / name application necessary »  Practising certificate

has capacity substitution clause
No problem — Has there Even where agreed —
someone else deals been costly application.
Intermeddling? Consider who should
bear this cost
I I
Yes No
Is anyone really
going to stop Can renounce
you?

[
Apply to Court under
S116 SCA 1981 or S50
AJA 1985




Private Client

—=

p— o
(/ Professional trustee
retires from practice

Is it your intention to carry on as a trustee?

No
]

What does the trust say about retirement?

Subject to express powers: can you
use statutory powers?

Yes No

| Will you be replaced? | |

Apply to Court?

Yes

| No

Either |

s36(1) TA 1925
allows appointor or
continuing trustees
to appoint trustee
in place of retiring
trustee

s39 TA 1925 allows
retirement without
replacement where
trustee declares by
deed that he/she
wishes to retire, and
other conditions
fulfilled.

Under s19 TLATA 1996 so long

as:

« No appointer

« Beneficiaries are adult, have
capacity and between them
entitled to all the trust
property.

Where no replacement,

continuing trustees consent

required in order to vest.

Vesting obligations
S37(i)(d), 39(2) and 19(4) create obligations on retiring trustee to vest trust
property. Automatic vesting - S40 TA 1925

*Common law lien.
*Equitable lien.
*Express indemnity.

*Obligation to accept reasonable arrangement so as to release a lien.

Protection for outgoing trustees
*Reimbursement; exoneration; retention, realisation.

. .. Yes .

Is it appropriate ﬁwat you continue?
Consider each trust on a case by case
basis.

Will you remain with the firm in
another capacity eg consultant

S41 TA 1925 Power
to substitute where
independent,
difficult or
impracticable to do
so without court’s
assistance

Court’s inherent

jurisdiction - can

remove without
replacing.

Ensure client/beneficiary has been
notified of change in status

Consider:

«distinction between professional advice
and acting simply as a fiduciary
swhether subject to AML

*insurance position

spractising certificate

sconsider impact of any possibility of
relocation




- professional PR lack
~ capacity

Does PR lack capacity to act and no substitute appointment?

Yes
| Encourage testator to execute
Has the testator died? Codicil to appoint alternative
) Executor

* Consider if worth

appointing Trust
Yes Corporation aor no
_ named partner?

| Has Probate been granted?

“, *  Substitutes
- » Charging Clause
., | Does Testator lack capacity? |— | Mo | e *  Should yvou charge for
‘ ~ - Codicil?
o “
[ve ] \
Yes .
- Yes
| Does P have an attorney under “
LRPA/ERA? ™
An application ~ Apply to Court of
under 5.50 AJA - Protection for action
1985 will need to to execute statutory
be made Yes Codicil
« It will not - »  Consider
be | ", Deputy
possible ~ Appointment
[ ] -
Egnsent Apply to registrar You will need to apply to w&gg&éﬂﬂ;ppmnt
+  Costly to allow attorney to Court of Protection for alongside to
take grant. NCPR someone to act on behalf ensure
1987 rule 35 of Executor. Then apply to «  chargin
»  Notify COP registrar under NCPR 1987 Iausgnla g
*  Consider - rule 35 — only act for . E.q,hu =hould
i attorney benefit of incapable phiye
a lay Executor (limited grant) pay:
person?
+  Will they in
turn instruct
wou?
+ Limited
grant




