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‘How will the Rule of Law be affected by advances in legal technology?’

Introduction

The legal profession is undergoing its greatest change since the birth of the internet. According to
Deloitte, 100,000 legal roles will be automated by 2036.*Over the past decade firms have adopted
an array of legal technologies from case management systems to contract-review technologies in the
name of cost reduction and efficiency. Courts and tribunal services across England and Wales are
undertaking a £1.2bn modernisation programme facilitating the introduction of legal technologies
such as e-filing, video communication and e-discovery in court proceedings.? In 2016-17, video-
links were used in more than 137,000 cases in England and Wales.? Following the decision in
Pyrrho Investments Ltd v MWB Property Ltd, the use of predictive coding for disclosure was
endorsed by the High Court for the first time.*This technology enabled 17.6 million documents to
be reviewed for disclosure in under 8 hours.® It is apparent human lawyers will be outgunned by the
brute processing power of legal technology. The question is; to what extent will legal technology
affect the traditional boundaries associated with the Rule of Law?

Artificial Intelligence is commonly used as a blanket term to cover the majority of legal technology.
I will use the term Al in reference to legal technologies which ‘detect patterns in data and apply
these patterns to automate certain tasks’.® 1 will also make specific reference to both blockchain and
Online Dispute Resolution (ODR).

The Rule of Law has been a concept since the times of ancient Greece with the phrase being
popularised by Dicey in 1885. However, scholars such as Professor Brian Tamanah conceded the
Rule of Law is ‘an exceedingly elusive notion’.” In his book ‘The Rule of Law', Tom Bingham
defines the Rule of Law as the principle that ‘all persons and authorities within the state... should

be bound by and entitled to the benefit of the laws---which are publicly administered in the courts’.®

He goes on to split the Rule of Law into eight distinct areas. This essay will focus on four in
particular, accessibility, administrative discretion, fairness and equality before the law.

The first section of this essay will deal with access to justice. Section two will deal with the idea
that in the pursuit of accessibility, we must not inhibit administrative discretion or sacrifice fairness
and equality before the law. Finally, the idea that we must create a legal environment allowing
technology to prosper without inhibiting the Rule of Law is addressed.
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1. Access to justice

Tom Bingham argues that ‘the constitutional right of access to justice’, encouraging a ‘speedy,
informal and inexpensive procedure’ is central to the Rule of Law.® Blockchain technology offers
the opportunity to promote these ideals. Essentially it is a shared database that grows exponentially,
keeping a secure and entire record of all the transfers in ownership and known attributes of any
particular asset that have occurred since the database’s inception.*°A good example of how
blockchain could be used practically is in conveyancing. Traditionally, lawyers carry out the
research into title, exchange of contracts and registration of title, often at great expense.'!Through
blockchain individuals will be able to conduct research into title and transfer deeds of their own
accord, in turn reducing legal fees and increasing accessibility.

In relation to litigation, ODR is leading the way in reducing costs and facilitating access to justice.
Although yet to be trialled in UK courts, ODR has already been used to great effect. Each year
around 60 million disputes between eBay traders are resolved through ODR technology.'?The
process is database-driven using the experience of thousands of prior cases. This allows the system
to present the most common dispute types and provide reasonable resolutions correlated to each
one. The technology provides opportunities for compromise and self settlement through discussion.
If the parties fail to reach a resolution, the resolution can be facilitated by a professional human
third party (at a cost of $15), deploying traditional mediation, but all online.*3The technology has
been successfully implemented in the Netherlands where it is used for divorces, landlord and tenant
disputes and employment claims.4This effectively allows ordinary people to pursue small claims at
minimal expense.

Given that Al can assess the likely outcomes of cases, in certain cases with 96% accuracy,™ it is
realistic to ask if this could be extended to actually replacing judicial decision making in all
claims.®

2. Administrative Discretion

However, in pursuit of accessibility there is potential for Al to infringe on other rights associated
with the Rule of Law. As Al bases its decisions solely on past cases, it is currently unable to
exercise the necessary nuance and judgement to address contemporary social changes. Bingham
argues that while it is the law that rules, as opposed to judicial discretion, ‘such a degree of
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inflexibility built into the system would make no allowance for the exceptional case calling for
special treatment’.t’

The employment case of Aslam and Farrar and Others v Uber B.V considered if drivers were in fact
working while logged into the Uber app and how obligations to pick up 80% of potential passengers
while on the app affected employment status. These points were central to the decision that the
drivers were workers rather than self employed contractors. There are no precedents in UK law for
employment status when signed in or out of a mobile app. Indeed, the tribunal commented ‘the
conflict of law points are fairly otiose’.®The judges had to exercise judgement and discretion in

order for justice to be served. In pursuit of accessibility we must not inhibit judges’ ability to make

nuanced decisions in exceptional cases. Without this, the development of the common law is put at
risk.

Equality before the Law and Fairness

Another example of Al encroaching on the Rule of Law is the potential effect it might have on the
right to a fair trial. In Axa v Lord Advocate, Lord Hope stated equality of treatment was ‘at the very
core’ of the Rule of Law.'® As discussed, traditional machine learning is built on the basis of
historical data. This may lead to historical prejudices that are endemic in reality being reproduced.
For example, it is unlawful to deny pregnant women jobs, however there may be historical data
associating pregnancy with access denial. We run the risk of teaching machines to discriminate.?°

Of further concern is the fact that these decisions cannot be challenged. Al software does not allow
a user to ‘look under the bonnet’ to verify how a decision has been reached. Instead of storing what
it has learned in a neat block of digital memory, it diffuses the input information in a way that is
exceedingly difficult to decipher.?

Furthermore, developers are unwilling to disclose their algorithms for fear of losing their
competitive advantage. This was highlighted by the American Supreme Court in the case of Loomis
v. Wisconsin. A judge sentenced a defendant because risk score technology deemed him of higher
than average risk of re- offending.?’LLoomis appealed the sentence, however the formula for the risk
assessment could not be examined as it was a trade secret. The Rule of Law is lost if the public are
not confident decisions are being made impartially and decisions cannot be challenged. We must be
able to look at the thought processes that shape the legal outcome. Transparency is essential in
ensuring ‘minimum standards of fairness, both substantive and procedural’ are maintained.?

Evidently Al has important limitations. However, the consensus amongst many is that Al will be
revolutionary in its ability to forecast case outcomes. Al is likely to have a large impact in guiding
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decisions, for example whether to settle or pursue a case (in turn reducing costs). However, its
shortcomings mean its usefulness may be limited.

3. Can the Rule of Law and Al coexist?

Law, science and technology expert Meireille Hildebrandt disputes this, arguing we cannot allow
legal technologies to be limited to conducting menial tasks.?*Technology capable of drawing on
100,000 past cases in a matter of minutes should not be limited to database searching and settling
small claims.®Limitations of Al such as its apparent inability to comprehend human nuances and
discrimination must be addressed.

Technology experts are currently tackling discrimination problems through the development of
counter profiling technology. Though social, cultural and economic factors often combine to create
subtle forms of discrimination, technologies exist to assess the behaviours of Al technology,
identifying situations of potential discrimination. Legal protection by design is a promising
response to the threat which smart technologies pose to the Rule of Law. 2Furthermore, rather than
feeding the machines with purely legal input, statistics such as local crime rates, accident rates on
roads or industry gender pay gaps could enable them to form more contextualised conclusions.

In return, legislators must adapt legislation and legal language to account for legal technology. As
it stands there are clear conflicts between certain legislation and legal technology. The GDPR
regulations are an example. The whole basis of both blockchain and Al is that personal information
cannot be easily deleted.?’ The GDPR regulations by contrast are designed to protect the personal
information of individuals. Legislation should be drafted in a way that is both compatible with and
accessible to technology. For example, Mens Rea could be defined as ‘developing second order
intentions that allow individuals to refrain from acting upon first order intentions that cause harm or
damage’.?8Legislation could be rewritten without losing its core essence. It is a matter of both
technology experts and lawyers understanding each other and attempting to co-exist. Hildebrandt
argues ‘The challenge facing modern law is to reinvent the law in a computing environment without
giving up on the core achievements of the Rule of Law’.?°

Practicality of balancing advances in Al and the Rule of Law

One of the key issues to consider as legal technology advances is the question of liability - who is
responsible in the event Al decisions cause harm? Developments in the driverless car industry may
lead the way. The Automated and Electric Vehicles Act 2018 already regulates certain areas of
liability through insurance. The act extends the existing compulsory third party insurance
framework to cover the use of self-driving vehicles. As the question of liability is addressed, the
legislation encourages development while ensuring justice in the event an individual were to be
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wronged. While scholars such as Jacob Turner advocate the idea that one day Al agents may have
their own legal personhood and be personally liable,*at the moment, ‘some form of no-fault strict
liability is the most pragmatic solution society can offer to victims of Al accidents’.* The future
lies in pragmatism, ensuring accountability while not stifling progress.

We must not look at legal technology reaching 96% accuracy and say, yes, this has outperformed
the best lawyers but cannot be trusted. Instead, Hildebrandt speculates that Al will one day be
central to the legal profession. The role of the lawyer will not be to review the output, but to engage
with the performance metrics. To ask questions in disputes, such as can we see your data set? What
happened in this hypothesis space? Why were these arguments filtered out?®? The question is not
how will legal technology affect the Rule of Law, but how can we safely allow legal technology to
achieve its potential without inhibiting certain aspects of the Rule of Law.

Conclusion

The lack of transparency and the inability to exercise the nuance of judges clearly inhibit the
potential usefulness of legal technology. However, its immense potential to provide ‘speedy,
informal and inexpensive’ access to law cannot be ignored. It is the challenge for both law makers
and scientists to create an environment in which Al can apply legislation correctly, exercise
judgement and most importantly, do so fairly ensuring equality before the law. Correctly used, Al
could revolutionise access to justice in the UK, without impinging on the other core principles
integral to the Rule of Law.
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